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Summary of Paycheck Protection Program Under the CARES Act, 
Coronavirus Aid, Relief, and Economic Security (CARES) Act, §1102, enacted March 
27, 2020.
Facts

Last month, we reported on the CARES Act. The Act is the largest emergency relief bill in American history, 
a sweeping $2.2 trillion legislation intending to provide relief to U.S. employers, workers, and health care 
system. This month, we will focus on the provisions benefiting businesses, chiefly § 1102 of the Act, which 
is encaptioned the “Paycheck Protection Program (“PPP”) and §1106, that provides for forgiveness of loans 
made under § 1102. The primary purpose of the PPP is to provide financial support to small businesses and 
provide incentives to keep full-time employees on the payroll. The Act also appropriated $349 billion for the 
purpose of making loans under this program by the U.S. Small Business Administration (“SBA”) through June 
30, 2020. As with other loan programs, PPP loans are administered by the SBA via private lenders that must 
comply with federal regulations issued by the SBA. Generally, SBA loans guaranteed under the PPP will be 
guaranteed 100% by SBA, and the full principal amount of the loans may qualify for loan forgiveness under 
§1106 of the Act. It is expected that most of the PPP loans will qualify for this forgiveness.

Eligibility: Businesses are eligible for a PPP loan if:

• Have 500 or fewer employees whose principal residence is in the U.S., or

• Business in a specific industry and meet special employee standards for that industry

– and –

• Are a “small business concern” as defined by the SBA or are tax-exempt under IRC s501(c)(3) or (c)(19) and

•  Were operating and paying payroll and taxes as of February 15, 2020 (including operating as a sole 
proprietorship, an independent contractor, or a self-employed individual).

Loan Amount Limits: A business can borrow the lesser of $10 million or an amount determined by one of 
the methodologies provided by the Act (based on actual payrolls). For example, one methodology provides 
a loan limit as roughly two and one half times the average monthly payroll paid to U.S.-resident employees 
(generally limited to $100,000 annually per employee + benefit payments) in the 12 months preceding the 
application date. Qualifying payroll costs include salaries, wages, and commissions (including for vacation, 
family, sick, etc., leave), payments for employee benefits, and tax payments.

Rate and Term: The loans are issued at a rate of 1% and for a term of two years. (The Act provided a 
maximum rate of 4% and maximum term of ten years, but the SBA regulations provide for less than the 
maximums.) No collateral or personal guarantees are required. Only one loan is permitted per qualifying 
borrower. No payments are required for six months following the date of disbursement of the loan principal.

Loan Forgiveness: As already mentioned, it is anticipated that the most PPP loans will qualify for full 
forgiveness under the provisions of §1106 of the Act. Borrowers under the PPP are eligible for forgiveness 
of indebtedness in an amount equal to costs incurred and payments made for payroll and certain other 
expenses such as mortgage, rent, or utilities during the eight-week period following the origination date 
of the loan. Not more than 25% of the forgiveness amount can be attributable to non-payroll costs. Loan 
proceeds used for any other purposes must be repaid, and knowingly using proceeds for unauthorized 
purposes may subject the borrower to liability for defrauding the U.S. government.
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Program Funding: The initial appropriation of $349 billion was exhausted in just 13 days after the 
program began making loans. On April 22, 2020, Congress approved an additional $310 billion 
dollars for the PPP, which was approved on April 24, 2020. Some miscommunications between the 
SBA and the lenders concerning the maximum number of applications allowed per lender made for 
a rocky start the first day lending was reopened. However, measures are being taken to remedy the 
problems.

Takeaway

Many of our readers are small business owners or work with small business owners who may be 
eligible for relief under the PPP. It is important to familiarize yourself with how the CARES Act 
supports small businesses and have discussions today with business owner clients about emergency 
relief as well as future business continuity plans. For more in-depth information about PPP and other 
provisions of the CARES Act implemented to help small business owners, please see the  
AALU Covid-19 Action Center.

Emergency Remote Notarization Laws
There have been recent changes to allow for emergency remote notarization and witnessing in 
various states. As a reminder, the purpose of a Notary Public is to witness the signing of certain 
legal documents and verify that the signature of the signee is valid by affixing an official seal and 
the Notary’s signature to the document. Many states require certain legal documents be notarized 
in person to be validly executed and legally binding. The documents requiring notarization varies by 
state law, but may include Wills, Trusts, Guardianship Agreements, Powers of Attorney, real estate 
documents such as Deeds, and various court documents. 

Given the state-mandated Stay at Home Orders and CDC issued social distancing guidelines 
currently implemented across the US, in-person notarizations either are not available or put the 
health of clients, notaries, and witnesses is at risk. To remedy this issue, as of this publication, 
at least 44 states have enacted legislation (typically via Executive Order or Legislative Order) 
allowing for notarial acts to be performed remotely, in most instances via real-time, electronic 
videoconferencing. In many states, this is “emergency legislation,” meaning that remote notarization 
is temporary as specified under state law. Other jurisdictions have permanent remote online 
notarization laws in place. The rules for remote notarization vary largely by state, so Notaries must 
consult applicable state law, but common requirements include that the signor and notary be in 
the state, that the Notary indicate on the certificate in writing that the notarization was performed 
using audiovisual technology, and that records, such as an audial and visual recording of the 
videoconference, be kept for a certain period of time. 

For a comprehensive list of state-by-state remote notarization and witnessing orders click here.

Takeaways

Now is the time to review estate planning documents and beneficiary designations. These remote 
notarization laws should allow clients in most states to move forward with executing estate plans, a 
critical step to ensuring their families are protected and planning goals are addressed. 

 

https://www.actec.org/resources/emergency-remote-notarization-and-witnessing-orders/
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Tax Court Rejects IRS Valuation of LLC Interest as Based on 
Conjecture, Pierson M. Grieve v. Commissioner, TC Memo 2020-28, 
March 2, 2020.

Facts

Taxpayer accumulated wealth over his lifetime and shortly after his wife’s death in 2012, he turned 
management of his wealth over to his financially sophisticated daughter. Updating his estate plan, 
Taxpayer set up two LLCs of which his daughter’s management company owned 0.2% as managing 
member and the remaining 99.8% nonvoting limited interest was owned by Taxpayer. In 2013, 
Taxpayer transferred his interest in one LLC to a grantor retrained annuity trust (GRAT), retaining the 
right to receive an annuity payment equal to 47% of the value transferred in 2014 and a payment 
equal to 56% of such value in 2015. The payments were made as required by the terms of the GRAT. 
As the present fair market value that Taxpayer retained from the GRAT exceeded the fair market value 
of the assets transferred to the GRAT, Taxpayer reported no taxable gift. At the same time, Taxpayer 
transferred his interest in the other LLC to his irrevocable trust in return for a private annuity of 
$1,420,000 for life. Taxpayer reported a gift to the irrevocable trust to the extent that the fair 
market value of his interest in the LLC exceeded the fair market value of the private annuity at the 
time of the transfer. To determine the fair market value of the nonvoting limited interests transferred, 
Taxpayer applied minority and lack- of- marketability discounts. These valuations were prepared by a 
professional appraiser and were supported by reports with the gift tax returns. Nonetheless, the IRS 
determined that the valuations of both were understated by approximately half and issued a notice of 
gift tax deficiency of about $4.4 million to the Taxpayer, who appealed this determination to the  
Tax Court. 

Holding

The Tax Court held for the Taxpayer in this case. While the Taxpayer’s valuation expert used a 
common and standard methodology in preparing the valuation report, the IRS used a significantly 
different approach. The IRS theory is that a reasonably prudent taxpayer would not accept a deeply 
discounted value in return for parting with his property if it would be cheaper to acquire the tiny 
managing interest first, thus eliminating the minority discount. The Tax Court roundly rejected this 
theory as nothing but conjecture contrary to the facts established by testimony. In support of this 
ruling, the Court pointed to daughter’s testimony indicating that she, as the manager and voting 
interest holder of the LLCs, had no interest or intention in selling her interest, which rendered the 
theory untenable.

Takeaway

When a client owns a minority interest in a closely-held entity, lack of control or lack of marketability 
discounts may be available when those assets are transferred, resulting in a lower gift tax liability. 
Although the ability to transfer assets at a discounted value can be an effective estate freeze and 
wealth transfer technique, clients must consult with their advisors to ensure any discounts taken are 
appropriate and reasonable given the circumstances. 
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Value of Farm Transferred to FLP Solely for Tax Reasons Included In 
Decedent’s Estate For Estate Tax Purposes, Estate of Howard V. Moore 
et al. v. Commissioner, No. 21209-09, No. 22082-09, T.C. Memo, April 7, 
2020. 

Facts

Taxpayer built a thriving and lucrative farm in Arizona during his lifetime and began to negotiate its sale 
in 2004, but his health began to fail before negotiations could be finalized and he entered hospice 
care late in 2004. Taxpayer focused his attention on his estate plan and created a complicated maze 
of revocable trusts, irrevocable trusts, a family foundation, charitable trusts including a charitable 
lead trust, and a family limited partnership (“FLP”) which served as the hub of the overall arrangement. 
The FLP 1% general managing partner was a nominee trust of which Taxpayer was the beneficiary. 
An irrevocable family trust held a 95% limited interest and each of Taxpayer’s four children held a 1% 
limited interest. The FLP agreement contained numerous restrictions on the transfer of an interest 
without the unanimous consent of all other interest holders. This entire plan was accomplished within 
four days of Taxpayer entering hospice care. Despite the enactment of this plan and the transfer of all 
of Taxpayer’s assets to the trusts and FLP, he continued to treat the property as his own, continued 
to live in the properties without permission of or compensation to the record owners. He continued 
to negotiate the sale of his farm despite having contributed it to an irrevocable trust of which he was 
not the trustee. Despite having no direct control of the FLP, Taxpayer directed it to distribute millions 
of dollars to his children and grandchildren and to his trusts. Taxpayer died four months after entering 
hospice care. The IRS filed a notice of deficiency of more than $1.3 million in taxes due on gifts in the 
last year of Taxpayer’s life and his estate.

Holding

The Tax Court held that the value of the farm Taxpayer transferred to FLP was includible in Taxpayer’s 
estate because he retained “possession or enjoyment” of it until his death. The Court further found 
that Taxpayer’s transfers to his children within the three-year period preceding his death were gifts 
increasing his gross estate and that the estate was not entitled to a charitable deduction for its 
transfer of assets to the charitable trusts for lack of substantiation. Primarily, the Court found, 
Taxpayer’s estate plan failed because Taxpayer had no legitimate and substantial nontax reason for 
the creation of the FLP and thus the transfer of assets was not a bona fide sale for full and adequate 
consideration of an interest in the going concern. In fact, the FLP added nothing and Taxpayer 
continued to occupy and operate his property as before. For this reason, Taxpayer’s property is 
includible in his estate as if the FLP did not exist. It was clear to the Court that the bulk of Taxpayer’s 
“estate plan” was a complicated screen to shield outright gifts to his children and grandchildren after 
retaining the control and enjoyment of his property until the end of his life.

Takeaway

While the use of family partnerships is a common estate planning device to centralize the management 
of assets and potentially offer discounts for gifting and estate tax purposes, care must be taken to 
make sure that these entities have a legitimate non-tax reason for their existence.  Moreover, clients 
must be reminded that they cannot treat assets contributed to a partnership as their own if they do 
not want partnership assets included in full back into their estate. 
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Appeals Court Upholds Reduction of Partnership Valuation Discounts 
Because Assignment of Interest Was Really a Transfer, Estate of Frank 
D. Streightoff v. Commissioner, No. 19-60244, March 31, 2020. 

Facts

In 2008, Decedent created an estate plan that included a limited partnership and a revocable trust. 
Decedent had several children, but one daughter was Decedent’s principal financial manager and 
fiduciary; she was the holder of the managing general partnership interest in the limited partnership 
(via Decedent’s management company), the trustee of Decedent’s revocable trust, and the holder of 
Decedent’s general power of attorney. On the day that the limited partnership was created, Decedent 
held all interests in the partnership in return for his contribution of substantial property worth more 
than $4 million. Decedent retained an 88.99% interest and made gifts of small interests to his children 
and their spouses. His management company, run by his daughter, held a 1% general partnership 
interest. Via Decedent’s power of attorney, Decedent’s daughter assigned Decedent’s 88.99% limited 
partnership interest to his revocable trust, and as trustee of the trust she accepted the transfer. After 
Decedent’s death, his federal estate tax return included Decedent’s 88.99% limited partnership interest 
but discounted the value for minority control and lack of marketability. The IRS disagreed and issued a 
notice of deficiency and underreported taxes in the amount of $491,750. Taxpayer appealed, and the 
Tax Court affirmed the determination of the IRS. Taxpayer appealed to the Court of Appeals.

Holding

The Court of Appeals once again affirmed the decision of the IRS, based on an interesting and 
somewhat technical distinction. The lack of marketability discount was clear from the partnership 
agreement, as the agreement restricted transfers to certain parties and required the unanimous 
consent of all interest holders to any transfers. It reached a different opinion with respect to the lack 
of control issue, however. By properly including the revocable trust in Decedent’s estate, it mattered 
whether the trust held merely an assignment of the partnership interests or was, instead, a transferee 
of the interest and therefore a full partner, albeit a limited one. If the trust was a partner rather than 
an assignee, then the ownership of 88.99% of the partnership gave the trust the power to dissolve the 
partnership. If such was the reality, no minority discount would be appropriate. And the Court found that 
this was, in fact, the reality, despite the language or form of the assignment. The Court looked to the 
requirements under the partnership agreement and found no difference between those requirements 
and what took place.

Takeaway

This case is another lesson is keeping one’s eye on the ball and minding the details. While all the right 
words were used, it just did not look right. This case is a reminder to our readers that Courts will look 
at the facts as a whole to determine if valuation discounts are appropriate. As discussed above in the 
Grieve case, caution must be taken when discounts are being considered. 
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To read more and stay up-to-date on the latest industry news, please log on to the 

Advanced Markets’ blog on JHSalesHub.com. We can also be reached at  

888-266-7498, option 3 or option 4. 

The following are historical graphs of various rates that are commonly  
used by the Advanced Markets Group.
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Take a look at how rates compare this month to last month:
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Takeaway

The mid-term and long-term AFR rates and the 7520 rate are the lowest in history. Now is a good time to consider 
or revisit planning techniques that utilize these rates such as private finance loans or a sale to an intentionally 
defective grantor trust. 


